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I.

Purpose

This procedure establishes a process for State employees and applicants to appeal an
employment action taken within the Department of Environment and Natural Resources
(DENR). It distinguishes the circumstances under which this process must be followed
and the circumstances under which it is the employee’s or applicant’s cho ice to follow
this process. It further provides guidance on separate procedures that exist to address
employment actions not covered by this procedure.

II.

Definitions

(A)

Career State Employee: As defined in G.S. § 126-1.1. A State employee subject
to the State Personnel Act who is in a permanent position appointment and has
been continuously employed by the State in a position subject to the State
Personnel Act for the immediate 24 preceding months. G.S. § 126-1.1 (2007).

(B)

Discrimination: An unlawful State employment practice as proscribed by G.S. §
126-36. A State agency action in which employment, promotion, training, or
transfer was denied the employee or that demotion, layoff, transfer, or termination
of employment was forced upon the employee in retaliation for opposition to
alleged discrimination or because of the employee’s age, sex, race, color, national

origin, religion, creed, handicapping condition, genetic information, or political
affiliation as defined by G.S. § 168A-3 except when specific age, sex or physical
requirements constitute a bona fide occupational qualification necessary to proper
and efficient administration. G.S. § 126-36 (2007). See also, G.S. § 126-16 and
various federal regulations.
(C)

Mediation: A negotiation process involving the services of a neutral third person
to assist an employee and an agency representative in resolving an employee
grievance in a mutually acceptable manner. See N.C. Admin. Code tit. 25, r.
1J.1401(a). The mediator must be outside the division in which the dispute arose,
but does not necessarily need to be outside the department.

(D)

Mediation Agreement: A written summary of the conditions agreed to by the
parties to resolve a dispute that is binding on both parties.

(E)

Mediator: An OSP-approved, trained and certified mediator whose role is to guide
the mediation process, facilitate communication, and help the parties evaluate
possible outcomes. The mediator may either be an internal DENR employee
outside of the division in which the dispute arose if available, or a mediator from
the OSP mediation pool.

(F)

Unlawful Workplace Harassment: Unsolicited, and unwelcomed speech or
conduct based on age, sex, race, color, national origin, religion, creed
handicapping condition, genetic information, or political affiliation as defined by
G.S. 168A-3 that creates a hostile work environment or circumstances involving
quid pro quo. N.C. Admin. Code tit. 25, r. 1J.1101(b) (2007). See also, G.S. §
126-34.1 (2007).

Covered
Issues and
Employee
Eligibility:
Covered Persons
Career State
employees or
former career State
employees

Grievable Issues
Dismissal, demotion, or suspension without pay
without just cause
Denial of promotion due to failure to post
Failure to give promotional priority over outside
applicants
Failure to give RIF reemployment consideration
Failure to give policy- making/confidential exempt
status priority reemployment consideration
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Any State employee
or former State
employee

Denial of request to remove inaccurate or misleading
information from personnel file
Policy- making designation
Discrimination in denial of promotion, transfer, or
training; or retaliation in selection for demotion, RIF
or termination
Denial of Veterans preference in initial State
employment

Any applicant for
State employment

Denial of veteran’s preference in initial State
employment
Denial of employment on the basis of illegal
discrimination
A false accusation about political threats or promises
Violation of the Fair Labor Standards Act, Age
Discrimination Act, Family and Medical Leave Act or
Americans with Disabilities Act (except for
employees in exempt policy- making positions).

Any State employee

III.

Grievable Issues

A.

Mandatory – must use this procedure
A career State employee appealing a dismissal, demotion, or suspension without
pay for disciplinary, non- harassment, non-discrimination reasons without just
cause must follow this procedure.

B.

Discretionary – may choose to use this procedure
(1)

Any State employee or former State employee may choose to use this
grievance procedure to address the following issues:
(a) An alleged unlawful State employment practice constituting
discrimination, as proscribed by G.S. 126-36, including:
(I)
Denial of promotion, transfer, or training, on account of the
employee's age, sex, race, color, national origin, religion, creed,
handicapping condition, genetic information, or political affiliation, as
defined by Chapter 168A of the General Statutes.
(II)

Demotion, reduction in force, or termination of an employee in
retaliation for the employee's opposition to alleged
discrimination on account of the employee's age, sex, race,
color, national origin, religion, creed, handicapping condition,
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(b)

(c)

(d)

(e)

(f)
(g)

(h)

(i)

(j)

genetic information, or political affiliation as defined by
Chapter 168A of the General Statutes.
Retaliation against an employee, as proscribed by G.S 126-17, for
protesting an alleged violation of equal opportunity for
employment as described by G.S. 126-16.
Denial of the veteran's preference granted in accordance with
Article 13 of this Chapter for all state employment or in connection
with a reduction in force, for an eligible veteran as defined by G.S.
126-81.
Denial of promotion for failure to post or failure to give priority
consideration for promotion or reemployment, to a career State
employee as required by G.S. 126-7.1 and G.S. 126-36.2.
Denial of an employee's request for removal of allegedly
inaccurate or misleading information from the employee's
personnel file as provided by G.S. 126-25.
Any retaliatory personnel action that violates G.S. 126-85.
Denial of promotion in violation of State policy to select the most
qualified applicant without regard to political affiliation as
described by G.S. 126-14.2, where an initial determination found
probable cause to believe there has been a violation of G.S.
126-14.2.
Denial of employment in violation of State policy to select the
most qualified applicant without regard to political affiliation as
described by G.S. 126-14.2, where an initial determination found
probable cause to believe that there has been a violation of G.S.
126-14.2.
Harassment in the workplace based upon age, sex, race, color,
national origin, religion, creed, handicapping condition, genetic
information or political affiliation, whether the harassment is based
upon the creation of a hostile work environment or upon a quid pro
quo.
Violation of any of the following federal statutes as applied to the
employee:
(I)
The Fair Labor Standards Act, 29 U.S.C. § 201, et seq.
(II)
The Age Discrimination in Employment Act, 29 U.S.C. §
621, et seq.
(III) The Family Medical Leave Act, 29 U.S.C. § 2601, et seq.
(IV) The Americans with Disabilities Act, 42 U.S.C. § 12101, et
seq.
This provision applies to all qualified applicants and
employees with disabilities. If requested, reasonable
accommodations must be provided to qualified employees
regardless of whether they work part time or full time, or
are considered “probationary” or “non career status”, as
well as temporary employees. Employees who are
dissatisfied with the decision(s) pertaining to his or her
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(k)
(l)

(2)

C.

accommodation request may file a grievance in accordance
with the DENR grievance procedure. An employee may
also choose to file a petition for a contested case hearing
with the Office of Administrative Hearings no later than 30
calendar days from receipt of the decision(s). An applicant
who is dissatisfied with the decision pertaining to his or her
accommodation request may file a petition for a contested
case hearing with the Office of Administrative Hearings no
later than 30 calendar days from receipt of the decision.
A dispute as to whether a State employee’s position is properly
exempted from the State Personnel Act under G.S. 126-5.
A false accusation regarding, or disciplinary action relating to, an
employee’s alleged promise or threat to obtain political
contribution or support as described by G.S. 126-14 and 126-14.1.

Any applicant for initial State employment may use this procedure to
address the following issues:
(a)
Alleged denial of employment in violation of equal opportunity for
employment as described by G.S. 126-16.
(b)
Denial of the applicant's request for removal of allegedly
inaccurate or misleading information from the personnel file as
provided by G.S. 126-25.
(c)
Denial of equal opportunity for employment and compensation on
account of the employee's age, sex, race, color, national origin,
religion, creed, handicapping condition, genetic information or
political affiliation as defined by Chapter 168A of the General
Statutes. This subsection with respect to equal opportunity as to
age shall be limited to persons who are at least 40 years of age. An
applicant may not, however, file a contested case where political
affiliation was the reason for the person's non selection for (i) an
exempt policymaking position as defined in G.S. 126-5(b)(3), (ii) a
chief deputy or chief administrative assistant position under G.S.
126-5(c)(4), or (iii) a confidential assistant or confidential
secretary position under G.S. 126-5(c)(2).
(d)
Denial of the veteran's preference in initial State employment
provided by Article 13 of this Chapter, for an eligible veteran as
defined by G.S. 126-81.
(e)
Denial of employment in violation of G.S. 126-14.2, where an
initial determination found probable cause to believe that there has
been a violation of G.S. 126-14.2.

Other Procedures
(1)

Grievances for any of the issues listed as discretionary above, except
unlawful workplace harassment and violation of State policy to hire the
most qualified applicant without regard to political affiliation, may
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proceed directly to the Office of Administrative Hearings (OAH). The
direct appeal to OAH must be filed in accordance with contested case
petition procedures as described by G.S. 150B-23.
(2)

Grievances alleging unlawful workplace harassment may be filed by an
employee pursuant to the Department’s Unlawful Workplace Harassment
Grievance procedure found under “policies” at:
http://www.enr.state.nc.us/hr/html/sop.html#section7

IV.

(3)

Grievances alleging a violation of State policy to hire the most qualified
applicant without regard to political affiliation as described by GS 12614.2 may be filed directly with the Civil Rights Division of the OAH. The
direct appeal must be filed in accordance with contested case petition
procedures as described by G.S. 150B-34.1.

(4)

Grievances related to Career Banding or Performance Reviews ratings can
be addressed by using the DENR Dispute Resolution Procedure located
at: http://www.enr.state.nc.us/hr/html/sop.html#section17

Non-grievable Issues through DENR policy

Any issue not addressed in the State Personnel Act as eligible for filing of a contested
case will not be grounds for a grievance under this internal grievance procedure.
Examples are as follows:
 Written Warnings (employee may place a rebuttal statement in their personnel file
within 15 calendar days of receipt of warning)
 Coaching and similar pre-disciplinary discussions
 A management decision to meet business necessities, e.g., lateral transfer in duty
assignment, reassignment of staff to position and/or duty station, funding
decision, organization structure, reorganization, investigatory placement with pay,
policy decision, and budget decision.

V.

Grievance Process

A.

Introductory Step: Meetings with supervisors

DENR encourages direct communication between employees and supervisors as the
initial method of attempting to address grievances in the spirit of cooperation and
compromise. Therefore, an employee must meet with his or her immediate supervisor to
attempt to resolve the issue. If this meeting does not resolve the issue, then the employee
can proceed to Step 1, Mediation.
An employee may use a maximum of 8 hours to prepare for his or her internal grievance.
The 8 hours is a combined total of all time involved in the internal grievance process
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from the introductory step of meeting with supervisors through the Final Agency
Decision. An employee may exhaust all 8 hours in the introductory step of meeting with
supervisors or use any remainder on later steps. The employee is responsible for tracking
all work time used for preparation of his or her grievance, and must charge any time over
8 hours to personal leave.

B.

Step 1: Mediation

Mediation is Step 1 in the grievance process and follows unsuccessful attempt by an
employee to resolve the grievable issue with his or her immediate or other supervisor in
the employee’s chain of command. Mediation provides an opportunity for the two parties
to openly discuss the grievance with the goal of reaching a resolution that is mutually
acceptable to both the agency and the employee.
(1)

Filing of Grievance.
An employee has 15 calendar days attempting and unsuccessfully
resolving the grievance by meetings with his or her supervisors to file a
grievable issue at Step 1. The grievance shall be filed with the Employee
Relations Section of DENR’s Division of Human Resources. The
grievance must outline the act or acts being challenged, the basis for the
grievance and the relief sought. The employee must also indicate whether
they prefer an internal (DENR) or external mediator.

(2)

Assignment of Mediator.
DENR will only use OSP approved mediators. The agency will contact
OSP to request an internal or external mediator based upon the grievant’s
choice. OSP will identify and contact an available mediator and comediator.

(3)

Designation of Management Representative.
DENR’s Division of Human Resources will notify the director of the
division from which the grievance arises and request that the director
designate a management representative to serve as the respondent for the
mediation. The respondent needs to be knowledgeable about the issues
surrounding the grievance, and be able to communicate well. The
respondent needs to be empathetic and able to approach the mediation
process in a manner that protects the dignity of the grievant.

(4)

Timing of Mediation. Mediations shall be scheduled for an amount of time
determined by the mediator to be sufficient. Mediations may be recessed
by the mediator and reconvened at a later time. The mediation process
shall be concluded within 45 calendar days from the filing of the grievance
unless the parties agree in writing to a longer period of time for the
mediation. If the extended mediation will delay the Final Agency
Decision beyond the 90- calendar day deadline from the filing of a
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grievance for discharge or demotion of a career State employee for
disciplinary reasons or 120-calendar day deadline for other grievances,
then the parties must also agree to an extension of the Final Agency
Decision.
(5)

Participation by Parties. A designated management representative
(respondent) must participate in good faith and have the authority to reach
an agreement on behalf of the division to resolve the grievance. The
designated management representative shall notify DENR’s Divisio n of
Human Resources in advance when circumstances prevent the
representative from attending a scheduled mediation. Failure to make
such an advanced notification may subject the representative to
disciplinary action. The employee must participate in good faith to
resolve the grievance, attend mediations scheduled by DENR, and notify
DENR’s Division of Human Resources in advance when circumstances
prevent the employee from attending a scheduled mediation. Failure to
make such an advanced notification shall cause the grievant to forfeit their
rights to the grievance policy.
An employee may use a maximum of 8 hours to prepare for his or her
internal grievance. The 8 hours is a combined total of all time involved in
the internal grievance process from the introductory step of meeting with
supervisors through the Final Agency Decision. An employee may
exhaust all 8 hours in the introductory step of meeting with supervisors or
use any remainder on later steps. The employee is responsible for tracking
all work time used for preparation of his or her grievance, and must charge
any time over 8 hours to personal leave.

(6)

Representation by Other Individuals. Representatives, advisors and
attorneys are not allowed to appear in person to represent either party
during a mediation session. However, because a mediation that resolves
an employee’s grievance will result in a Mediation Agreement, either
party may ask for a recess at any time during the mediation in order to
obtain advice regarding the terms of the agreement.

(7)

Recording of Sessions. Audiotape, videotape or other automated
recording are not allowed during the mediation session.

(8)

Signing of Mediation Agreement. When mediation results in a resolution
of the grievance, both parties will sign a mediation agreement and receive
signed copies. The Mediation Agreement is binding on both parties. A
Mediation Agreement may not exceed the scope of the parties’ authority
and may not contain any provision contrary to State Personnel
Commission rules, and applicable state and federal law. A copy of the
signed Mediation Agreement will be maintained on file in the agency and
also with the Office of State Personnel for not less than 3 years. A
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Mediation Agreement will not transfer to another agency if the employee
transfers.
(9)

Breach of Mediation Agreement. Employees and supervisors who breach
a mediation agreement may be subject to disciplinary action up to and
including dismissal based on unacceptable personal conduct.

(10)

Confidentiality of Documents. Except for the settlement documents, all
other documents generated during the course of mediation and any
communications shared in connection with mediation are intended to be
confidential to the extent provided by law. The mediation agreement, its
attachments, pay stubs, and checks associated with the settlement are
considered public records as settlement documents pursuant to G.S. 1321.3. In addition, the Secretary may release confidential records under the
State Personnel Act in certain instances.

(11)

Termination of Mediation Without Agreement: When mediation does not
result in an agreement, employees may proceed to Step 2.

All mediation forms and mediation process steps can be downloaded from the following
website: http://www.osp.state.nc.us/hr/mediation/mediation.htm
C.

Step 2: Hearing
(1)

Prerequisites. An employee must comply with the following requirements
before proceeding to Step 2:
(a)
Meet with the immediate supervisor and other appropriate
supervisor in the chain of command to attempt to resolve the
grievance; and
(b)
Demonstrate a good faith effort to resolve the grievance by
attending mediation (Step One).

(2)

Filing a Step 2 Appeal. Within 5 calendar days of receiving a copy of the
statement that the mediation did not resolve the grievance, an employee
must file a Step 2 appeal with the Employee Relations Section of DENR’s
Division of Human Resources. The Step 2 appeal shall include a written
summary of the specific facts of the grievance and the remedy sought. If
the employee wishes the Secretary to waive Step 2 and allow the
grievance to proceed directly to Step 3, he or she will include the
circumstances and reasoning that the employee feels warrants waiver.

(3)

Waiver of Step 2. The Secretary may waive DENR’s right to conduct a
Step 2 Hearing on a case by case basis. Following such waiver, the
employee may then appeal directly to Step 3.
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(4)

Access to Confidential Records. An employee may access relevant
confidential records as allowed under G.S. 126-24 and with the written
consent of the Secretary of DENR in preparing for his or her presentation.

(5)

Selection of Hearing Officer. The Employee Relations Section of
DENR’s Division of Human Resources shall recommend to the Secretary,
a departmental Hearing Officer to hear the case and shall notify the
employee in writing within 5 calendar days of the filing of the Step 2
appeal.

(6)

Elimination of Conflict of Interest. The employee shall be allowed the
opportunity to challenge the impartiality of the hearing officer with written
justification to the Employee Relations Section of DENR’s Division of
Human Resources within 5 calendar days of notification of the selection of
the hearing officer. If the grievance involves the dismissal or demotion of
a career State employee for disciplinary reasons, the employee must agree
in writing to extend by 15 calendar days the deadlines for Step 2 Hearing,
Step 2 Hearing Report, and Step 2 Final Agency Decision so that the 90day deadline for resolution of the grievance is extended for the time it
takes to challenge, replace and notice the hearing officer. Upon receiving
a successful challenge of the hearing officer, the Employee Relations
Section or another HR professional will appoint an alternate hearing
officer to conduct the hearing, and shall notify the employee in writing
within 5 calendar days to schedule the hearing.

(7)

Timing of Step 2 Hearing. The date of the hearing must be within 30
calendar days from the date the employee’s Step 2 appeal is received by
the Employee Relations section. This time limit may only be extended
with the written consent of the employee. If the extended Step 2 Hearing
will delay the Final Agency Decision beyond the 90-day deadline from the
filing of a grievance for discharge or demotion of a career State employee
or 120-day deadline for other grievances, then the parties must also agree
to an extension of the Final Agency Decision.

(6)

Handling Logistics. The Hearing Officer selected will work with DENR’s
Division of Human Resources to make arrangement for the date, time and
location of the Step 2 Hearing. Both the employee and management
representative will be notified of all arrangements. If travel is required for
any participant, then travel arrangements will be discussed and agreed
upon in advance of the Step 2 Hearing.

(7)

Participation by Parties and Other Persons. The employee and one
management representative must appear at the hearing. No attorneys for
either party are permitted. A DENR Employee Relations Manager or
other HR professional may attend solely for the purpose of advising the
Hearing Officer on procedural issues related to conducting the hearing.
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Witnesses may voluntarily appear to address relevant issues. Character
witnesses will not be permitted. Each party is responsible for notifying his
or her own witnesses. Both parties must submit a list of witnesses and
their relevance to the issues to the Hearing Officer not less than 10
calendar days prior to the hearing date. The Hearing Officer will inform
the parties, within 5 calendar days of receipt of the witness list, of
redundancy or irrelevancy of witnesses, and will allow a party to reduce
his witness list accordingly. If a party declines to do so, then the Hearing
Officer may limit the number of witnesses to avoid redundancy or
irrelevancy.
An employee may use a maximum of 8 hours to prepare for his or her
internal grievance. The 8 hours is a combined total of all time involved in
the internal grievance process from the introductory step of meeting with
supervisors through the Final Agency Decision. An employee may
exhaust all 8 hours in the introductory step of meeting with supervisors or
use any remainder on later steps. The employee is responsible for tracking
all work time used for preparation of his or her grievance, and must charge
any time over 8 hours to personal leave.

D.

(8)

Recording of Step 2 Hearing. Tape recordings will not be permitted
unless all parties are in agreement.

(9)

Hearing Officer’s Report. The Hearing Officer will submit a written
report and recommendation to the Secretary with a written copy to both
the employee and division director within 10 calendar days after
conclusion of the Step 2 hearing.

(10)

Final Agency Decision. The Secretary has 15 calendar days after receipt
of the Hearing Officer’s report to issue DENR’s Final Agency Decision in
writing to the employee. The Secretary must include applicable appeal
rights in DENR’s Final Agency Decision. DENR’s Final Decision must
be delivered to the employee within a reasonable time from the date the
grievance is initiated. A reasonable time is no more than 90 calendar days
from the filing of a grievance for a dismissal or demotion of a career State
employee and no more than 120 calendar days for all other issues. This
time limit may only be extended with the written consent of the employee.
If the time limit is not met, the employee may proceed to Step 3 without a
Final Agency Decision.

Step 3: Contested Case

An employee has 30 calendar days after receipt of DENR’s Final Agency Decision to
appeal the decision by filing a petition for contested hearing pursuant to G.S. 150B-23(f)
with the Office of Administrative Hearings located at 1711 New Hope Church Road,
Raleigh, NC 27609-6285. The phone number is (919) 431-3000.
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VI.

Advisory Notes

Employees may not record a mediation session. Employees may not record any other
meeting or hearing held pursuant to this grievance process, nor any other meeting or
hearing involving personnel issues (e.g., coaching or pre-disciplinary discussions, written
warning discussions, etc.), without agreement from all parties. Openly or secretly
recording such meetings or hearings without agreement are subject to disciplinary action.
Employees have access to their own personnel file as defined by N.C. General Statutes,
Chapter 126, Article 7. If the employee has questions as to the repository of the file,
contact the division Human Resources Manager or the DENR Division of Human
Resources at (919) 707-8300, 217 West Jones Street, Raleigh, NC, 27603.
The Grievance Policy and Procedure shall be posted in a permanent and noticeable
manner in work areas and will be placed in the Department of Environment and Natural
Resources (DENR) Operating Procedures Manual. New employees will be informed of
the policy and procedure during employee orientation sessions. All employees will be
notified of grievance policy and procedure changes through the Secretary’s Newsletter, or
the DENR Human Resources website. All employees shall be notified no later than 30
days prior to the effective date of changes in the policy and procedure.
For information about grievance rights and appeal procedures, please contact your
division Human Resources Manager or the DENR Division of Human Resources at (919)
707-8300, 217 West Jones Street, Raleigh, NC, 27603.

VIII. Other Reference Material
DENR Unlawful Workplace Harassment Grievance Policy and Procedure
DENR Performance Pay Dispute Resolution Procedure
DENR Standard Operating Processes Manual (located on Human Resources Web site)
State Personnel Manual, Section 7
N.C. General Statute Chapter 126, Article 8
Federal Statutes and Regulations
DENR Standard Operating Processes Manual
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