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STATE OF NORTH CAROLINA - N THE OFFICE OF
ADMINISTRATIVE HEARINGS.
COUNTY OF BLADEN (35 BEHR 0905 '
. William Earry F;'eedmaﬁ, Yy
' )
Petitioner, )
} RESPONDENT'S
V. ) PROPOSED DECISION
North Carolina Department of Environmentand )
Natural Resources, Division of Water Quality, . )
Respondent, )

. This contested case was heard befors the Honoreble Donald. W.- Overby,
Administrative Law Judge; on August 22, 2007 and July 25, 2008 in the Bladen County

N0, 446

Courthouse, 166 Courthouss Drive, Elizabethtown, North. Carolina upon the Petition for -

" Contested Case Hearing filed by Williem Barsy Freedman (“Pefitioner”). Petitioner

* appeared and was represented by counsel of record Gary A Grady, Hester, Grady &

. Hester, PLLC, Elizabethtown, North Catoling. The North Carolina Depariment of -

Environment and Naiwral Resources, Division of Water Quality (“Respondent™ or
“DWQ") appeared and was represented by its counsel of record, Jane L. Oljver, N.C.
Department of lustice, Raleigh, North Catolina. ' - ; :

IssUE

Whether Respondent acted erroneously in asseesing a civil penalty against.

Petitioner for: (1) violating N.C. Gen. Stat. § 143-215.1 by making an outlet to waters of

the State without a permit.and (2) viclating Condition No, II, 20 of National Pollutant

Discharge Fliminaiion System (“NPDES") Permit No, NCA200000 by applying animal
" waste to land that was frozen. Petitionet did not challenge, in either his Petition for
-Contested Case Hearing or Prehearing Statement, that portion of the civil penalty which
was assessed for Petitioner’s vislation of Condition No. 111 19 of the NPDES General

Permit Na, NCA200000 by failing 1o provide copies of all requested information and

. reporis reluted to the operation of the animal waste management system at the Ronald
‘Davis Farm in Bladen County. : :

- 'WITNESSES
For Petitioner: ~ William Barry Fresdman
. ForRespondent; . William Barry Freedman
‘ " Mark Brantley - ‘
Stephen Arthur Bamhardt

Larry Clayton Baxley
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~ EXHIBITS

Swine Waste Management System General NPDES Permit No

. NCA200000
Certificate of Coverage No. NCA209186 for the Ronald Davis me

* Petitioner’s Nutrient Management Plan for the Ronald Davis Farm

Petitioner’s Responses to Respondent’s Request for Admissions

- DWQ Inspection Report for the 11/3/04 Inspection of the Ronald Davis

- Farm
Notice of Vinlation Mailed 11/23/04 _
Notice of Violation and Notioe of Intent Mailed 12/29/04
Petitioner's Letter to Stephen Barnhardt with Cover Sheet, dated 1/12/05
DWQ Inspection Report for the 1/28/05 Inspection of the Ronald Davis
Farm
Photogiaphs taken by Mark Brantley, 1/28/0§

‘Natice of Violation and Notice of Intent dated 2/7/08 with Centificate of
‘ * Service by Columbus County Sherifi"s Department dated 03/21/05
- . Petitioner's Letter to Larry Baxley, datsd 1/31/03

DWQ Thspection Repart for the 3!22/05 Inapection of the Renald Daws
Farm

Civil Penalty Assessmant against Petitioner with Cover Letter, dated -
515108 ‘

Petitioner's Prehearing Statement ,

Caleulatians Prepared by Stephen Arthut Barnhardt

Photagraphs taken by Larry Baxley, 1/28/03.. '

Petitioner’s Petitioner for Cnn’t’estad Cage Hearing

Aerial Photograph

© 22A- 22D Photographs taken by Mark Brant]cy, 11/3/04.
23, -

I-Iand-dmwn Di agram

APPLICABLE LAW

The Clean Water Act, 33 USC §1251 et seq., was enacted “to restore and

1251 (a).

7 The CWA addresses two possible sources .of pollutmn to the Nation’s waters:
point sources and nonpoint sources, A “poinit source” is defined under-the CWA to mean
“any discernable, confi ned and discrete’ conveyance, including bui not limited te, any
pipe, ditch, channel, tunnel [or] conduit . . .* 33 USC § 1362(14). The definition
specifically includes coneentrated animal feeding operations ( CAFOs) Id.

Point souree pollmion is vegnlated through a permitting process known as the
National Pollution Discharge Elimination System (NPDES). 33 USC § 1311, Under the

rx i
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 NPDES permit program, the permittee i3 prohibited from discharging any pallutent

unless the permittee’s permit specifically authorizes the dischargds and the permir meets
the statutory and regulatory requirements of the CWA, 33 USC § 1342(a).

40 C.F.R. § 122.23 provides:

Coneentrated smimal feeding operations, as defined in paragraph (b) of
this section, are point sources that tequire NPDES permits for discharges
or potential discharges. Once an operation is defined as a CAFO, the
NPDES requitements for CATOs apply with respect to all animals in

- confinement at the operation and all manure, lifter, and process wastewaler
generated by those animals or the production of those animals, regardless
of the type of animal, - '

40 CFR. § 122.23.

Under the CWA, states arc allowed to adminiater permitting wnder the NPDES

| “program-upoen EPA’s approyal of the state’s NFDES permitting program, . The state’s

program must provide the responsible state agenoy with the necessary authorify to issue
permits that ensure compliance with all applicable requirements of the CWA, as well as

_enforcement avthority 1o abate permit violations, including the ability to seck civil and
criminal penalties, North Caoling Department of Environment and Natural Resurces, -
Division of Water Quality is the permitting agency for the NPDES program. 31 USC 8§

1251(b) and 1342(b). -

N.C. Gen. Stat, § 143-215,1(a)(1) provides that no pei'son shall make any outlets

‘to waters of the State unless that person has first obtained & permit from the

Environmental Management Commission and has complied with all conditions in the

- permit.

N.C. Gen, Stat. § 143-215.1(&)(12) provides thet no person shall constuct or

. aperate an animal waste management system, as defined in N.C. Gen. Stat. § 143-

215,108, without first obtaining a permit,

- An “animal waste management system™ is defined to mesn “a combination of
struciures and nonstructural practices serving 4 fsedlot that provide for the eollection,
treatment, storage, or land application of animal waste” N.C. Gen, Siat. § 143-
215.10B(3). : '

N.C. Gen, Stat, § 143-215.100(s) provides:

.No person shall construct or operate an animal waste management system
‘for an animal operation or operate an animal wasie management sysiein
for a dry litter poultry facility that is subject to regulation nnder 40 C.F R,
§ 122.23 without first abtaining an individual permit or a general permit -
- under this Article. S _

F
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N.C. Gen. Stat. § 143-215.10C(a) (2005),

The General Assembly has indicated ifs intent that “most animal waste
management systems be permitted under a general permit.” Id,

The N.C. General Assembly has vested the authority to permit, inspect and take
_enforcement actions over animal waste management systems in the Division of Water

N.C. Gen. Stat. § 143-215.10C(b) provides:

" An animal waste management system shall be designed, consiructed, and
operated so that the animal operation served by the animal waste
management systema does not eguse pollution in the waters of the State

“except as may result because of rainfall from a storm svent more severe
that the 25-year, 24-hour storm or if required by 40 CFR. §122.23 from
a storm ovent more severe than the 100-yeat, 24-howr storm.

N.C. Gen. Stat. § 143-215,10C(b) (2005),

poowEn e

North Carolina’si-'Anim.aJ “Waste Managemsxit Systems statutes set forth

and testing of the soil where the animal waste i# to be applicd. N.C, Gen. Stat. § 143-
- - 215.10C(e)(6). - Waste utilization plans must “sssure & balance between nitrogen
application tates and: mittogen crop requirements. N.C. Gen, Stat. § 143.215.10C({e)(7).

S ‘ . requirements that require testing of waste produots prior fo the time of land application:

NO. 486

" The permitiee must maintain records documenting testing requirements as well as the

: :  dates and rates that wastes ars applied to sofls. These documents musi be made available
. . . . uponreguest by DWQ. N.C. Gen. Stat, § 143-215.10C(e)(8).

_ o Based upon the preponderance of the admissible evidence, the undersighed makes
' the following: : : S

- FINDINGS OF FACT

1. At al} times relsvant to this proceeding, Petitioner William Barty Freedman

j  (Pefitioner) owned and operated the Ronald David Farm (RDF) located on Highway 210

! _ North of State Road 1303 in Bladen County, North Carolina, (T vol I, pp 17, 31-32;
r ' Resp Exk4,91)

2 The RDF is a Concentrated Animal Feeding Operation (“CAFQ”) or swine

finishing operation with a permitied design capacity for 3,200 gwine. There are four
finishing houses at the facility; each house has a permit Hmit of 800 swine. (T voll, pp
32+33; Resp Exh 4, ]2 and 3) : )

pas
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3. The RD¥F wilizes a lagoon and land application system to manage the animal
waste produced af the facility. The waste is transported from the swine houses o a

" \agoon through pipes. To facilitate land application, 4 pump i3 lozated neay the lagoon to
pull the liquid waste out of the lagoon and then transfer the waste through pipes to an
inlaid irvigation system that goes to a line with ¢ight or nine hydrants, The fleld irrigation
hose is connected to one of the hydrants depending on what section of field is to be
sprayed. (T vol I, pp 44, 62+65,T vol I pp 266-6%; Resp Exh 3)

4. The field imrigation equipment consists of a hose that attaches fo a hydeant. The
. hose, which is several bundred feet in length, wiaps around a teel, or spray cart, which
has a gasoline motor. To set up the system for irvigation, the hose is pulled out to into the
field. Af the end of the hose is a spray gun. The spray gun oscillates slowing as the
- motorized reel pulls in the hose and spray gun. The spray gun ean be sat to oscillate at 90
degrees, 180 degrees or. 360 degrees, depending on the amount of area to be sprayed, and
the reel or spray cart can be adjusted to pull the gun in at different rates of speed. (T vol
1, pp 64-65, 180, T vol IL pp 267-71) S ' '

5.  To operate the system, the hose must be attached 1o the fiydrant and a valve on the
ydrant is turned. The spray cort is pulled out to the far end of the hase with a tractor or
truck, To start spraying, the pump, which runs on diesel fuel, must he switched on with 2
key and then primed by moving a lever up and down, Priming usually takes
approximately ninety to one hundred fifty strokes, -Priming creates a vacuum with
sufficient force to pull the waste fiom the Jagoon, through approximately ten fect of pipe,

. through the pump and a long distance into the fisld to the hydrant. - In addition, the

gasoline motor on the spray cart or reel must be cranked so-that the teel can pull the spray

gun in across the fisld. The spray car holds approximately one and one-helf gallons af
gasoline. (T vol I, pp 65, 119-23;'T vol 11, pp 271-73}

6. In order to operate the lagoon and land application sysiem, Petitioner wes
required to have an individual permit o a general permit. (T vol 11, pp 261-62, 264) Ses
also N.C. Gen. Stat, § 143-215.10C, - -

NO. 486

7. On February 14, 2003, Petitioner submitted en application for coverage under

Notth Caroling’s Swine Wasts Management System General National Pollutant
Discherge Elimination Permit (“General Permit for swine facilities”). The General

Permit was developed “to enable swine facilities in North Carolina to obtain coverage
under a single permit that addresses both State dnd Federal requirements.” (Resp Exhs 1
and 2) : : : _

8. On Aprl 9, 2003, DWQ issued 8 Certificate of Covetage (COC) aunthorizing
Petitioner to operate the famm and the waste collection, treatment, storage, and land
application system on the RDF in accordance with the terms and requirements of the
General Permit, The COC required Fetitioner to operais the animal waste management
aystem on the RDF “in conformity with the conditions and limitations as specified in the
General Permit, the facility's [Certified Animal Waste Management Plan), and this

COC.” The COC specifically requited that Pefitioner establish “an adeguate system for

Fes
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~ collecting and maintaining the required monitoring data and operational information.” (T
~ vol I, pp 59-60, 215; Resp Bxh 2) '
9. Under the General Permit, the permittee is required to properly operate and
maintsin at all times the collection, treatment and storage facilities and the land
* application equipment and flelds. Waste is to bo applied after sampling and ai the
appropriate agropomic raie in order to prevent pollution of sither surface waters ot
sroundwater.' The appropriate agronomic rate is determined by soil type, the nutrient
needs of the crops that are grown, and the nutrient content of the waste, (Resp Exh 1,2,

and 3) -

10, The General Permit also tequires the permittee to inspect equipment and
document these inspections, monttor and record precipitation events, conduct soil testing
and maintain recorde of soll analyses for 2 minimum of five years, conduct waste

* analyses according to specified parameters, and vecord all itrigation and land application
events. These records, along with & copy of the Genotal Permit and the facility’s
CAWMP, mnst “be maintained by the Permitica in chronologieal and legible form for a
minimum of five years” and “readily available for inspection.” The permiites is required
to submit complete copies of the records to DWQ or EPA upon request. (T val 1, pp 217,

+ 226; Resp Exh 1 and 2)

i1 .7 11 Potitioner also had a Nutrient Management Plan which provided that, before each
T " land application, the sine waste would be tested to ensure that waste would be applied
“based on.the niirogern content of the waste and the nittogen needs of the specific crop
‘planted. Petirioner grew wheat and soyheans on the RDF and -the limiting factor in
~ Petitioner’s nuirient mansgenient plan was nitrogen. (T vo) I, pp 60-62, 181; Resp Exh 3y

12.  The primary purpose of the requirements relating to land application which are set -
forth in the General Permit, the COC and the facility's CAWMP is to ensure that waste is -
applied in'an environmentally safe manner and that no wasta is discharged into surface
-waters, The waste must be applied in snoh a manner that the nutrients in the waste are
taken up and used by the planted craps so that the nuirients are not being loaded into

streams. (T vol L, pp S7T vol II, p 262, 264565; Resp Exh 1 and 3)

13, The General Permit for swine facilities prohibits the discharge of animal waste
into surface waters or wetlands with one oxception. The General Permit specifically
provides in part: ' . -

Any discharge of waste which reaches surface waters or wetlands is
prohibited’ sxcept as otherwise provided in this pormit and associated
© statutoty and regulatory provisions, Waste shall not reach surface waters
~ or wetlands by run-off, drift, manmade conveyance, direct application,
divect discharge or through ditches not otherwise clagsified as state waters.

The waste collection, treatment, storags and application system operated
under this permit shall be effectively maintained and operated as a non-
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dischaige; systém 1o prevent the discharge of pollutents to surface waters
or wetlands. . .. : .

. Facilities must be designed, construoted and aperateci to pontain all waste

plus the run-off fram a 25-year, 24-hour rainfall event for the location of
the facility, A facility that has a discharge that results because of a storm
avent mote severé that the 25-year, 24-hour storm will not be considered

" i violation of this permit if the facility is in compliance with its Certified
- Animal Waste Management Plan (CAWMP), the Clean Water Act, (Act)

and its implementing regulations, and this pesmit.

(T vol I, p 224; T vol 11, p 265; Resp Exh 1, p 1)

14,

" The Aptil 9, 2003 CGC ’exp!icitly advisedFetitionef that _“any.violatié.n, of ﬂ_w |

* terms and conditions specified in this COC, the General Permit, or the CAWMP may

* result in the revocation of this COC, or penalties in acoordance with N.C.G.A. 143-

215.6A through 143-215,6C; the Clean Water Act and 40 CF.R. 12241 including civil
penalties, oriminal penalties, and injunctive relief.” (RespExh2). - -

135,

The permittee or the operator-in-charge is responsible for ensuring that waste is

land applied properly and that na discharge of waste occurs, The Permit requires that,
when land applying waste, they system must be checked as often as needed to ensure that
- waste i§ being applied in accordance with the CAWMP. The Permit provides that, in no
instance, shall the time between these inspections be mote than 120 minutes during an
- ppplication. These inspections must be dooumented and the records maintained. (T voll, .
pp 63, 174; T vol 11, p 266; Resp Exh 1, p 1; Resp Exh3) -

16.

The General Permit, as well as Petitiuﬁéf’s own Nuirient Mzmé.gemcﬁt Plan,

prohibits the application of waste “on land that is flooded, sanrated with water, frozen or
snow covered at the time of application.” Application of waste on satutated =oils, during
rain events or when the land s frozen “may result in runoff to surface waters, which is
not allowed under DWQ regulations.” (Resp Bxh1,p5,920; RespExh 3,p 1,94

17,

Waste may not be applied to saturated or frozen gfound because it s less likely to

e abgorbed by the sof! and mare likely to move to groundwater or surface waters. If the
waste reaches surface water, such a8 ceeks, streams, wetlands and estuaries, the waste
overloads the surface water with xwicents and it is highly detrimental to aguatic
biological life and microorganisms, which in wim is detrimental to the entire ¢cosystem.
Groundwater contamination gives rise to cancerns about the safety of drinking water. (T
vol 1, pp 188-89; T vol 1, pp 283-84) See N.C. Gen, Stat. § 143-212. :

18,

The General Permit tequires that.the permitte “consider pending weather

~ conditions in making the decision to Jand apply waste and shall document the weather
conditions at the time. of land application on forms supplied or approved by the
Division.” (T vol I, p 188; Resp Exh 1,p 5,921) : '

(P52
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19, Atall times relevant to this proceeding, Petitioner was the operator-on charge for
the RDF. As- opsrator-{n-charge, Petitioner was responsible for all pumping and
maintenance of equipment, (T vol 1, pp 31-32 124} :
20, - On November 3, 2004, Mark Brantley, an inspector for the Concentrated Animal
Farming Operation Unit in DWQ's Aquifer Protection Section, condueted an inspection
 of the RDF. Petitioner, his father and Geno Kennedy were present at the beginning of the
inspection. Mr. Brantley reviewed what tecords were available but the records were
_incomplete. Brantley asked to sco 8 copy of the General Permit and Certificate of
Coverage. Petitioner stated that the Permit and COC were al his home office. Brantley
asked Petitioner to keep g copy of these documents at the farm in the future, as required
by the General Permit, Petitioner had signed document in which Petitioner stated that he
would be present during all wasts applications, In the document, Peiitioner also stated
that he intended to install a rain breaker, which would allow him fo leave the farm briefly
 during waste applications, Brantley reminded Petitioner that he needed to keep rainfall
records and 10 doeument his inspections of the facility after every l«inchrain, (Tvollpp -
173-74) I - i : - '

" 21, Brantey then did a field inspection. Petitioner did not have a rain gauge, as
tequired by the General Permit. ‘When Brantley walked throvgh the fields, he observed
ponding of waste in one field as well as evidence that the waste had wmoved off

. Petitioner’s field and onto a neighbor’s cern field. Petitioner had lefi the farm by that

“lime so Brantley called Petitioner the next morning to discuss the ponding and the
discharge of waste onto the neighbor’s land. Petitioner admiited that he had problems
with his irdigation gun when he had inigated the day before. He hed disked up the area

o " which was oversaturated to try to facilitate absorption of the waste. Petitioner stated that

T " ‘he would be mote careful in the future. (T vol Ipp 170-73, 193, 205; RespExh 1,p 7,4

' 3a; Resp Exh 5; Resp Bxh 13; Resp Exh 22A-22D) ' _

S 22, - OnNovember 23, 2004, Art Bamhardt, Aquifer Protection Supervisor for DWQ’s
P . Fayetieville Regional Office, mailed by certified mall, a Notice of Violation (NOV),

L : informing Petitioner that he had violated Section If, Condition 4 in the General Permit by
failing to apply waste. in accordence with the facility’s animal waste plan, as evidenced
by the ponding and a provious dischargs, as observed on November 3, 2004. (Tval L, pp
217-13; RespExh $and6) = - . '

23, In the NOV, DWQ requested “coples of all the pumping records, lagoon levels,
vainfall records, and waste analyses for [the RDF)] from January 1, 2004 to the present
- ~ along with & copy of the CAWMP.” DWQ also requested that Petitioner, as operator-in-
i  charge, provide an explanation as to how the violation, identified on November 4, 2004,
- o had occutred and what steps had been taken to correct the violation. Potitiorier was asked
‘ - to provide the requested information on or before December 8, 2004, Petitioner received

" the NOV on November 29, 2004. (T vel L, pp 49, 85; §2; Resp Bxh 6)

24, Pelii‘ioner did not respond-to the November 23, 2004 NOV. (T vol 1, pp 166-67,
- 17475, 187; Resp Exh 7) ' : ' o

s St = e b« - -
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25. - On ]f)ec.em_ber 29, 2004, Barnhardt mailed by certified mail a second NOV along

with a Notice of Intent to enforce. The second NOV cited Petitioner for his failure to

_respond, as required under the General Permit, to DWQ's request for juformation.

NO. 486

Petifioner was instructed to provide the requested information on or before January 14,

2005. The second NOV further advised Petitioner that DWQ had authosity to assess a
civil penalty against Petitioner in an amotnt not to exceed 525,000.00 per day as a resuit

of his having violated the General Permit requirements.  Petitioner received that second -

NOV on Janmary 3, 2005 but dated the receipt January 3, 2004, “The certified mail receipt
which had been signed by Petitloner was received in the Fayeiteville Office on Tatmavy 5,

2005, (T vol I, pp 46, 89-90, 218, 234.35, 245; Resp Exh 7)

25, ~ On Janvary 12, .ZbDS,' Petitioﬁér’_é' wife faxed a letter slgned by Petitioner to the
Fayettsville Regional Office, The lettér stated in part: o

This is in response to the Noties of Violation issued dus to ponding on the
Ronald Davis Farm, The violation eceurred due to the fact that the person
watching the pump was probably inside the swine facility working with
the animals. The reel came in approximately 30 minutes before ihe
~ pumping unit at the Jagoon cut off, 1 have addvessed this with my
personnel and they will be onsite and more, alert to the timing that the
lagoon pump is to be shut off. We have also replaced the timer on the
pumpingunit. ' .

" This should eliminate any fature problems,

(Tvoll, p'-§0; Resp Exh R)

26, At the time, no dther,reqbrds were provided in response to DWQ’s request for
* jnformation even though he was required to provide the requested records under the
 terms of the Genstal Permit. (T vol 1, pp 47, 49, 210; Resp Egh 1 and 13)

27, Atapproximately 4:00 p.m. on Jammary 27, 2003, Brantley and Larry Baxley were
driving together on Highway 210 in Bladen County. Baxley was also an inspector for

DWQ's CAFO Unit. Brantley and Baxley drove past the RDF and noticed that the spray

gun was pulled all the way out into the back field, which ordinarily means that the farmer
is preparing to irrigate, The system is set up ahead of time and is ready to go whenever

. the farmer decides to irsigate. (T vol I pp 180, 196; T vol Il pp 275-76, 318)

. 28, On fﬁg‘aﬁer'noon of January 27, 2005, the applicatién_ system on the
Ronald Davis Farm had been set up in preparation for irrigation. Brantley and Baxley

‘commented at the time that the seeing the system set up was unusual because both of then
had driven by the RDF many times and neither had ever seen. irrigation taking place..

Also, at this point, they had not seen pumping records to indicate the dates, iimes and

*pates of land application. Baxley had been by the farm hundreds of times and had never

 once seen any spraying. (T vol I1, pp 274-75, 309, 313, 323)

rig-
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39, On the nighs of January 27-28, 2005, Petitioner, or someons acting on his behalf,
started the irrigation system and began imigating the back spray field. The spray system
was set up properly but the temperature dropped to the twenties during the night and the
ground froze. During the lirigation event, the spray cart cut off and stopped reeling in the
_spray gun. The-spray gun became stationary buf continued spraying waste onto the spray
filed through the night and until the pump was cul off by a neighbor at approximately
8:00 am.. The filed was saturated and waste flowed out of the field into a ditch. The
waste flowed a distance of approximately three quarters of & mile and entered a wetland.
The discharge was discovered at approximately 7:45 am. on Janwary 28, 2005, when
Baxley drove past the RDF on his way 1o Fayetteville. The temperatuse at the time was
approximately 26 degrees. (Tvell,p 181; T val II, pp 276, 279; Resp Exh 8)

30.  DWQ staff had scheduled a méeting with Petitioner at the Fayetieville office that
morning o discuss the November 3, 2004 inspeotion, Petitioner’s record-keeping issnes
and other matters. (T vol ], pp185-36, 22R-29; T vol I pp 318-19)

“31.  As he rode by the farm, Baxley saw that the spray cait on the RDF was. in
. operation and was spraying waste. Baxley thought this was odd because, while there is
no requltement about spraying at a patticular time of day as long as the land application
is propexly monitored, under the General Permit, All permittees are prohibited from

 spraying on frozen ground. (T vol 11, pp 276-77; Resp Exh 9}

32, Baxley pulled off the road p so that he could stop 1o get a good laok, The spray
ghn was spraying but it was stetionary and was not being pulled in. The gup had moved
. from whers it had been set up the day before but it had stopped and was spraying in ons

place, Also, the gun was not oscillating, Howevet, the spray gun had clearly been

oscillating earlier at the 180 degree setting as evidenced by the pattern of frozen waste in

the field, At the time, however, all the wasts was belng sprayed in one area and there
-was 4 poo) of waste around the reel. Baxley tried $o call Petitioner on his cell phone but
. was unsuccessful, Baxley drove toward the driveway of the RDF and saw hog waste
flowing in the ditch. (T vol [, pp 123, 125, 197-98, 210; T vol 11, pp 277-78, 295, 297,

306; Resp Exh 21, Resp Exh 19A-190) :

33, Baxley drove past the farm to a small church and, again, tried to call Petitionsr
tut could not reach him. Baxley then called the Fayetteville office and spoke with

Brantley, Baxley asked Brantley to contact Petitioner to notify him that his irrigation

equipment was running and that waste was being discharged off the farm property. T
vol 1p 182; T vol Il p 278) Brantley telephoned Petitioner and notified him of the
_discharge. (Tvoll, pp 39, 182)

34, -Baxiey asked Brantley to come out to the farm to assist with the situation. Baxley -

then went to the swine houses to see if he could find anyone warking at the facility. He
_walked beltind the houses and saw the pump. It was leaking badly in several places and
thete was 2 Jot of foam and some ice. The pump had icicles hanging off of it. Paris of
the ground were hard whero the ground were frozon. Baxley then walked owt into the
field and saw icicles on the spray cart, There was a white foam all over the fields. Foam
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is generated from tuxbidity. Where the sunlight the filed, the foam was brown and white.
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1t locked like e mocnscape. Baxley could see that the spray gun had travellod

approximately three to four hundred feet before it stopped. The motor was not rupning
~ ‘and the reel appeared to have run out of gas. 1f the gun tiad been puiled all the way in,

the system should have cut off automatically. Baxley estimated that the waste flowed
approximately ene-half mile from the field through the ditches to the road, The waste
stream in-the ditch was approximately one foot wide and at least eight inches deep. (T-
vol §, p 189; T vol II, pp 279, 282, 201-92, 208, 306, 314, 333; Resp Bxh 9, Resp Exh
19A-180) ‘

35, Baxley then walked around the edge of the field and found where the waste was
_entering the ditch, He followed the waste stream a3 it moved behind a small pond, came
back to the ditch, then flowed for savera) hundred fest along the access road to the
" highway, then along the side of Highway 210 for several hundred feet, undemeath the
highway and into a ditch that led into some woods behind the neighbor’s house and into
" some weilands, (T vol I, pp 40-42; T vol I, pp 279-81, 299; Resp Exh 19A-190)

36.  When Bexley was near the pond, he saw 1 cat coming down the access road. A
man got out and went over to the pump and shut it off, On Januvary 12, 2003, Petitioner
had written 2 letter to DWQ indicating that he had problems with the timer on the pump.
During the November 2, 2004 spray event, the reel pulled the spray gun in nntil it stopped
but the timer had not out off the pump. (T vol ], pp 94-98; T vol I, p 281)

37.  Baxley went back io the ficld to take some photographs and fhe man who cut off
the pump came over, Baxley asked the man if he was an employee of the RDF and the

- man said he was uot, Baxley thanked the man for cuiting the pump off because, asa ~ -

State inspectot, he was not allowed to do that, (T vol 11, pp 282, 300, 327; Resp Exh
19A-190) See also N.C, Gen, Stat, § 143-215.1 0E(n).

38.  Petitioner arrived apprnximately forty-five minutes later at 8;45 a.m. Petitioner
appeared netvous. The equipment had alteady been turned off but Petitioner could see
that the fields were saturated with westewatier and that the ditches were full, in some

areas as deep as eightosn to twenty inches. It was still extremely cold and the wind was

 blowing. The spray gun was i one of the spray fields, Petitioner saw that ice had

formed around the reel becauss the temperature had dropped into the twenties during the
night, When Brantley artived, he, 100, saw waste flowing out of the field and through the
ditohes and natural waterways for approximately three-quarters of a mile befors entering
the wetland. (T vol [, pp 39-40, 42-43, 182-85; T vol II, pp 320-22; Resp Bxh 11)

- 39. . Peiitioner and Baxley walked fo an area behind the neighbor’s house aud began
~ working together ta build a dam where the farm ditch emptied into flat water. They had
difficulty in building a dar due to the heavy volums of flow. After Brantley arrived, he

“worked with Petitioner and Baxley to try fo stop the flow of waste. (T vol I, pp 42, 199,
T Vol 11, pp 284-85) o o
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40. Late in the morning, when the initial work to address the situation has been
completed, at approximately 11:00 a.m;, Petitioner told Baxley that hie had not started the
pump and Petitioner specillated that vandalism was a possible explanation for the
discharge. (T vol II, pp 320-21, 330) .

41, Petitioner called a company to help with the cleanup, Employees of the
© company vacuumed wastewater out of the ditches, They alse built a catch
basin and put what was recovered into the lagoon, The workers actially had
fo.put the sump pump in the ‘wetlands to remove ‘waste, They worked from
approximately 4 p.m. until. 11:00 pam. At some point during the. day,
Petirioner called the Bladen County Shestf's Depariment and made a repont
~ of vandalism. He told the Sheriff’s Department that someone had turned the
irtigation system on during the night. DWQ staff informed Petitioner that he
‘was requited under the General Permit to submit a written report concerning
the discharge to DWQ within five days, (T vol I, pp 42, 50-52, 183, 198-200;

T vol II, pp 286-87, 305; Resp Exh 12) . o

NO. 406

‘ 42, " The following day, Petitioner and others continued to pump the S Areas as

needed, They also disked the fiskd to try to keep more waste from seeping out

 of the flelds. Waste continued to flow from the field for approximately one
week following the initial discharge. (T vol L pp 52, 102-04, T vol 11, pp 285-
86; Resp Exh'13) o T

43, ~ Barnhardt, a hydtogeologist who had worked as Frogram Manager for the
" Aquifer Protection Section since 1996, did caloulations to determine the volume
~ of waste that had been discharged from the RDF on January 28, 2005, Barnhardt
- did two sets of calcwlations by which be estimated that between 151,200 gallons.

 and 207,930 gallons of waste had been discherged. (T vol I, pp 214-16, 2276-27,

Resp Exh 18) ' o T

" 44, On Febraary 7, 2005, DWQ {ssued an NOV and Notice of Intent fa

enforce against Pelitioner on the grounds that: (1) Petitioner had discharged

" animal waste to sirface waters and/or wetlands in violation of the General Permit,

-~ and (2) Petitioner had fuiled to provide a written description of the discharge and
* the cause of the discharge within five days following the discharge, in violation of

_the Genera! Permit. DWQ informed Petitioner that, if he believed that further

enforcement action by DWQ was not warranted, he needed to submit & response

on or before February 24, 2008, (T vol I, pp 219-20; Resp Exh12)

45, . The February 7, 2005 notice was malled by certified mail 10 Petiioner at
the address provided by Petitiorer for Preedmen Farms. The notice was returned |

- after having beeu marked “unclaimed.” On March 21, 2005, the .Bladen County
Sheriff’s Department personally served Petitioner with a copy of the notice, (T voll,
pp 99-100, 161-62, 219-21; Resp Exh 12) -
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46, In early March 2005, Brantley and Baxley met with Petitioner at the
Fayettevilie office to review record-keeping requirements with Petitioner. (T vol I,
pp 201-02} : S

47. - On March 22, 2005, Brantley and Baxley conducted a follow-up

~ inspection at the RDF. Petitioner was present during the inspection, Petitioner did
not have a copy of the Permit or his COC on site. He did not have othier records
wliich are required under the NPDES General Permit. At the time of the heaving,
Pesitioner did not kiiow whether all of the requested information had been provided.
(T vol 1, pp 187-88, 202, 211; Resp Exh 13 and 14) : :

48, Afer the discharge, Petitioner signed a lefter, dated January 31, 2005,
concerning his response to the discharge. Peiifioner submitted this Jeiter and records for

*the November 2, 2004 spray ovent to DWQ in Inte March 2005, At no time did Petitioner
- provide all of the requested information. Petitioner did not know tecall when the letter

was provided to DWQ. In his January 31, 2005 lettor, Petitioner did not state that the
discharge was the result of tampering ot malfunctioning of equipment. He did state that
he had made a report to the Bladen County Sheriff’s Department.. However, at the time
of the hearing, he did not know whether the investigation had been completed, or, if 50,

NO. 486

the results of the investigation. ‘He never contasted by the Sheriff's Departiment about his

repott, (T vol I, pp 140-41, 165, 187-88, 202, 211, 219, 221, 137; T vol II, p 326 Resp

Exh13) - |
49, - OnMay 5, 2005, DWQ assessed a $6,600.Gt)_ ¢ivil penalty, as well as enforcement

costs in the amount of $989.50, against Petitioner on the grounds that, Petitioner had
caused an vnpermitted discharge of waste into waters of the State in violation of N.C.

" Gen. Stat. 143:215.1, that Petitioner had violated NPDES General Permit. Condition’

I11.19 by applying waste to land that was frozen, and that Petitioner had failed to provide

. copies of all requested information and reports relating fo the operation of his animal
‘waste management system, In assessing the civil penalty, DWQ considered Petitioner’s

allegation of sabotage. However; DWQ found no evidenoe to support the allegation.

- DWQ concluded that the discharge was the result of an intentional frrigation event which

had gone wrong. There was no evidencs, other than Pefitioner’s own speculation, that
the discharge was caused by s third party, (T vel I, pp 113, 223-25, 23031, 239-40; T
vol TI, pp 305-06; Resp Exh 15) .~ - S T o '

50, In Petitioner's Prelearing Statement, Petitioner assorted ihat the discharge of
waste was the result of “waauthorized. iampering with or maifinction of lrrigation
equipmens.” (emphasis added) During the hearing, Petitioner speculated that it was an
aot of vandalism, (T voll, pp 68-72; 116-19, 165) .

51.  During the period 2004 to the date of the hearing, DWQ's Fayetteville Ofﬁcé did

not receive any othet allegations of any type of vandalism or sabotage at a hog farm
- except the a_llegaticn made by Petitioner in this case, (T vol I, pp 222, 229)
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CONCLUSIONS OF LAW

N.C. Gen. Stat. §' 143-215.1(2)(12) provides that no person shall construct of

. pperate an animal waste management system, as defined in N.C. Gen. Stat. §
143-215.10R, without first oblaining a permit. '

Petitioner was permitted to opsrate the Ronald Davis Farm in Bladen County
under North Carolina’s Swine Waste Management System General NPDES

I Permit NCA200000 pussuant to a Certificate of Coverage dated April 9, 2003,

The Genera} Permit prohibits any discharge of waste which reaches surface
waters or weilaads. The Permit further requives that the waste collection,
treatment, storage, and application system be maintained and operated as a

" non-dischage system to-prevent the discharge of pollutants to surface waters
or wetlands, The Permit also prohibits the application of waste on ground that
is flooded, saturated or frozen in otder to prevent run-off of waste. -

~ On January 28, 2005, duting a pianned land application of waste,

approximately 151,200 gallons to 207,930 gallons of swine waste were

. discherged from the Ronald Davis Farm as a vesult of spraying waste on
 frozen ground, The tenipetature dropped to the midstwenties during the night,

NO.4BE  B1S
A-188

Petitioner was not present to manitor the spray irrigation, as required by the -

General Permit and Petifioner’s own Nutrient Management Plan. During the
night, the equipment malfunctioned in that the motorized reel cut off and
stopped pulling in the spray gun which continued spraying waste throughout
the night which caused the field to become saturated with waste and caused 2
substantia) dischdrge of waste into surface waters and wetlands which are

~ waters of the State pursuaitt 1o N.C, Gen. Stat. § 143-212(6).

As permitiee under the General Permit and as the operator-in-charge,

Petitioner was solely sesponsible for all pumping and Jand application of

waste on the Ronald Davis Farm,

" The discharge of waste from the Ronald Davis Farm' uﬁ.,January 28, 2008,

constitutes “making an owtlet to waters of the State,” pursuant to N.C. Gen.

Stat, § 143-215.1(2)(1), for which a permit is required under N.C. Gen. Stat. §

143-215.1. Petitionor did not have a permit fo discharge waste from the
Ronald Davis Farm {nto waters of the State and he is, therefore, in violation of

" N.C. Gen. Stat. § 143-215.1(a)(1).

The discharge of wasts onto land that was frozen. constitutes a violation of

-Conglition IL.2 of NPDES Geteral Permit NCA200000 by Petitioner.

Petitioner violated Condition 111,19 of NFDES General Permit NCA200000 -

by failing fo provide copies of all information and reporis relating to the

14
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operation of the animal waste management system after copies of the records

were requested by DWQ,

9, Pursuant (o N.C. Gen. Stat, § 143-215.6A(s)(2), DWQ has authority 1o assess
.+ civll penalties against Petitioner in an amount fot to exceed $25,000.00 per
violation for making an outlet to waters of the State withont a permit, in

* violaton of N.C. Gen. Stat. § 143-215.1(a)(1).

10, -~ Pursuant to N.C. Gen. Stai, § 143:215.6A(2)(2), DWQ hos ﬁuthoritf to Assess -

civil penalties against Petitioner in an amount not to exceed $25,000,00 per
violation for failure to comply with the terms, conditions or requirements of a
permit required by N.C. Gen. Stat. § 143.215.1. o

11, . Pursuant to NC Gen, Stat, § 143-215.3(a)(9) and N.C. Gen, Siat. § 1438«
" 282.1(b)R), Respondent is authorized to assess the State's enforcement costs
against Patitioner. : A ' : -

.12,  Respondent did not etr in assvssing a civil penalty in the amount of $6,989.50,
© - including enforcement costs, against Petitioner for: (1) vielating N.C. Gen.
Stat. § 143-215,1 by meking an outlet to waters of the: State without n permit

- and (2) violating Condition No. Il 20 of National Pollutant Discharge

- Elimination System (“NPDES") Permit No. NCAZ00000 by applying animal .

. waste to land that was frozen; and viclating of Condition No. IfI. 19 of the

NPDES General Permit No, NCA200000 by failing to provide copies of all -

- tequeited information and reports related to the operation of the animal waste
- manageraent system at the Ronald Davis Farm in Bladen County.

13.  The civil penalty assessed by Respondent against Petitioner on May 5, 2005
: is valid and enforceable.

DECISION. -

NOW, THEREFORE, based upon the fnregoing, the 'Unde'rsigncd hereby
- AFFIRMS Respondent’s decision to assess & civil penalty in the amount of $6,989.50
against Petitioner, R : .

ORDER

, It is hercby ordered that the agency serve & copy of the final decision on the
Office of Administrative Hearings, 6714 Mail Servioe Center, Raleigh, NC 27699, in
a_scordgnce with N.C. Gen. Stat. § 150B-36(b). ' .

 NOTICE

" Pursuant 1o N.C. Gen. Stat. § 150B-36, the agency making the final decision in
- this contested case is required to give each party an opportuaity to file exceptions to this
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decision and to present written argwments to those in the agency who will meke the final
decision, _ '

The ageney is required by N.C, Gen. 8tat. § 150B-36(b) to serve a copy of the
final decision on al! parties and to furnish a copy to the parties aftorneys of record and to
the Office of Administrative Hearings. :

This the dayof 2008,

Doneld W, Overby
Administrative Law Judge

16

NO.426

B17?
A-190




N 219/29/§288 16:53  ATTORNEY GENERAL - 94313100 : . NO. 465 rig

A-191

- CERTIFICATE OF SERVICE

T hereby cextify that T have this day served a copy of the fnregmng Respc_mdc;nt’s
Proposed Degision on petitioner’s Counsel by placing a oopy in an envs]ope, first class
postage prepaid and addressed as follows: -

Gary A. Grady

Hestar, Grady & Hester, PLLC

Post Office Drawer 130
Elizabethtown, North Carolina 2833?

This the 24 day of September, 2008.

Kl L.%ow !\/‘

- Jane L. Oliver
-Asgistant Attornay General -
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