
 
MARINE FISHERIES COMMISSION BUSINESS MEETING 

Riverfront Convention Center, New Bern, N.C. 
June 21, 2012  

 
N.C.G.S. 138A-15(e) mandates at the beginning of any meeting of a board, the chair shall remind all members of their duty to avoid 
conflicts of interest under Chapter 138. The chair also shall inquire as to whether there is any known conflict of interest with respect to 
any matters coming before the board at that time.   
 
N.C.G.S. 143B-289.54.(g)(2) states a member of the Marine Fisheries Commission shall not vote on any issue before the Commission 
that would have a "significant and predictable effect" on the member's financial interest. For purposes of this subdivision, "significant 
and predictable effect" means there is or may be a close causal link between the decision of the Commission and an expected 
disproportionate financial benefit to the member that is shared only by a minority of persons within the same industry sector or gear 
group. A member of the Commission shall also abstain from voting on any petition submitted by an advocacy group of which the 
member is an officer or sits as a member of the advocacy group's board of directors. A member of the Commission shall not use the 
member's official position as a member of the Commission to secure any special privilege or exemption of substantial value for any 
person. No member of the Commission shall, by the member's conduct, create an appearance that any person could improperly 
influence the member in the performance of the member's official duties. 
 
Commissioners having questions about a conflict of interest or appearance of conflict should consult with counsel to the Marine 
Fisheries Commission or the secretary’s ethics liaison. Upon discovering a conflict, the commissioner should inform the chair of the 
commission in accordance with N.C.G.S. 138A-15(e). 

 

1 p.m.  Call to Order* 
June 21 

Pledge of Allegiance and Invocation      
Conflict of Interest Reminder                                                      
Roll Call 

                 Approval of Agenda**  
 
1:15 p.m. Petition for Declaratory Ruling – Assistant Attorney General Scott A. Conklin; 

Maguire Woods LLP/Omega Protein 
 The commission must vote whether or not to grant or deny consideration of a petition for a declaratory 

ruling from Omega Protein regarding Division of Marine Fisheries’ Proclamation M-25-2012.  
• Vote to Grant or Deny a Consideration of the Merits of the Petition** 

 
2:45 p.m. Rule Suspensions – David Taylor 

At each meeting, the commission must vote to continue suspension of any rules the Division of 
Marine Fisheries Director has suspended by proclamation. 
• Vote on Rule Suspension for Portions of 15A NCAC 03J .0103 Gill Net 

Yardage Restrictions** 
• Vote on Rule Suspension for Portions of 15A NCAC 03O .0501 Atlantic 

Ocean Striped Bass Gear Permit** 
• Vote on Rule Suspension for Portions of 15A NCAC 03J .0105 Purse 

Seines**   
• Vote on Rule Suspension for 15A NCAC 03R .0111 Atlantic Ocean Purse 

Seines Prohibited**   
 
3 p.m.  Adjourn 
 
2012 Meeting Schedule
Feb. 22-24 Morehead City   Aug. 22-24 Raleigh  

:  

May 9-11 Pine Knoll Shores   Nov. 7-9  Location to be Announced 
  
* Times indicated are merely for guidance.  The commission will proceed through the agenda until completed. 
**Action Items  



 





























 



















§ 150B-4. Declaratory rulings 

   (a) On request of a person aggrieved, an agency shall issue a declaratory ruling as to the
validity of a rule or as to the applicability to a given state of facts of a statute administered by the
agency or of a rule or order of the agency.  Upon request, an agency shall also issue a declaratory
ruling to resolve a conflict or inconsistency within the agency regarding an interpretation of the
law or a rule adopted by the agency.  The agency shall prescribe in its rules the procedure for
requesting a declaratory ruling and the circumstances in which rulings shall or shall not be
issued.  A declaratory ruling is binding on the agency and the person requesting it unless it is
altered or set aside by the court.  An agency may not retroactively change a declaratory ruling,
but nothing in this section prevents an agency from prospectively changing a declaratory ruling.

(a1) An agency shall respond to a request for a declaratory ruling as follows:

   (1) Within 30 days of receipt of the request for a declaratory ruling, the agency shall make a
written decision to grant or deny the request.  If the agency fails to make a written decision to
grant or deny the request within 30 days, the failure shall be deemed a decision to deny the
request.

   (2) If the agency denies the request, the decision is immediately subject to judicial review in
accordance with Article 4 of this Chapter.

   (3) If the agency grants the request, the agency shall issue a written ruling on the merits within
45 days of the decision to grant the request.  A declaratory ruling is subject to judicial review in
accordance with Article 4 of this Chapter.

   (4) If the agency fails to issue a declaratory ruling within 45 days, the failure shall be deemed a
denial on the merits, and the person aggrieved may seek judicial review pursuant to Article 4 of
this Chapter.  Upon review of an agency's failure to issue a declaratory ruling, the court shall not
consider any basis for the denial that was not presented in writing to the person aggrieved.

(b) Repealed by Session Laws 1997-34, s. 1.

HISTORY: 1973, c. 1331, s. 1; 1985, c. 746, s. 1; 1991, c. 418, s. 4; c. 477, s. 2.1; 1997-34, s. 1;
2011-398, s. 56.
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TITLE 15A. DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES  
CHAPTER 3. MARINE FISHERIES  

SUBCHAPTER 3P. HEARING PROCEDURES  
SECTION .0200. DECLARATORY RULINGS

15A N.C.A.C. 3P.0201 (2011)

.0201 DECLARATORY RULINGS: GENERALLY

   At the request of any person aggrieved, as defined in G.S. 150B-2(6), the Marine Fisheries
Commission may issue a declaratory ruling as provided in G.S. 150B-4.

Authority G.S. 113-134; 113-182; 143B-289.52; 150B-4;

NOTES:

History Note:
   Eff. April 1, 1999.

15A N.C.A.C. 3P.0202  PROCEDURE FOR REQUESTING DECLARATORY RULINGS

   (a) All requests for a declaratory ruling shall be filed in writing with the Director of the
Division of Marine Fisheries, Department of Environment and Natural Resources (DENR), P.O.
Box 769, Morehead City, North Carolina 28557. All requests shall include the following: the
aggrieved person's name and address; the rule, statute or order upon which a ruling is desired; a
concise statement as to whether the request is for a ruling on the validity of a rule or on the
applicability of a rule, order or statute to a given factual situation; arguments or data which
demonstrate that the petitioner is aggrieved by the rule or statute or its potential application to
him; a statement of the consequences of a failure to issue a declaratory ruling in favor of the
petitioner; and a statement of whether an oral argument is desired, and, if so, the reasons for
requesting such an oral argument.

(b) A request for a ruling on the applicability of a rule, order, or statute must include a
description of the factual situation on which the ruling is to be based. A request for a ruling on
the validity of a Commission rule must state the aggrieved person's reasons for questioning the
validity of the rule. A person may ask for both types of rulings in a single request. A request for a
ruling must include or be accompanied by:

(1) a statement of the facts proposed for adoption by the Commission; and

(2) a draft of the proposed ruling.

(c) Before deciding the merits of the request, the Commission may:
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(1) request additional written submissions from petitioner(s);

(2) request a written response from the Division staff or any other person; or

(3) hear oral argument from the petitioner(s) and Division staff.

(d) Unless the Division waives the opportunity to be heard, it shall be a party to any request for
declaratory ruling. Upon written request, the requesting party and the Division may each be
allowed to present oral arguments to the Commission at a regularly scheduled meeting. Neither
party may offer testimony or conduct cross-examination before the Commission. The declaratory
ruling shall be determined on the basis of the statement of facts submitted by the parties.

(e) Whenever the Commission believes "for good cause" that the issuance of a declaratory ruling
is undesirable, the Commission may refuse to issue such ruling. The Commission shall notify in
writing the person requesting the ruling, stating the reasons for the refusal to issue a ruling on the
request.

(f) For purposes of Paragraph (e) of this Rule, the Commission shall ordinarily refuse to issue a
ruling on a request for declaratory ruling on finding that:

(1) the petitioner(s) and the Division cannot agree on a set of facts sufficient to support a
meaningful ruling;

(2) there has been a similar determination in a previous contested case or declaratory ruling;

(3) the matter is the subject of a pending contested case hearing or litigation in any North
Carolina or federal court; or

(4) no genuine controversy exists as to the application of a statute or rule to the factual situation
presented.

(g) The Commission shall keep a record of each declaratory ruling, which shall include at a
minimum the following items:

(1) the request for a ruling;

(2) any written submissions by the parties;

(3) the statement of facts on which the ruling was based;

(4) any transcripts of oral proceedings, or, in the absence of a transcript, a summary of all
arguments;
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(5) any other matter considered by the Commission in making the decision; and

(6) the declaratory ruling, or the decision to refuse to issue a declaratory ruling, together with the
reasons therefore.

(h) A declaratory ruling is binding on the Commission and the person requesting it unless it is
altered or set aside by the court. The Commission may not retroactively change a declaratory
ruling, but nothing in this Section prevents the Commission from prospectively changing a
ruling.

(i) Unless the requesting party consents to the delay, failure of the Commission to issue a ruling
on the merits or deny the request within 60 days of receipt of the request for such ruling shall
constitute a denial of the request as well as a denial of the merits of the request and shall be
subject to judicial review.

Authority G.S. 113-134; 113-182; 143B-289.52; 150B-4;

NOTES:

History Note:
   Eff. April 1, 1999.

15A N.C.A.C. 3P.0203  DEFINITION

   For purposes of Rule .0202 of this Section, a declaratory ruling shall be deemed to be "in
effect" until the statute or rule interpreted by the declaratory ruling is amended, altered or
repealed; until the Commission changes the declaratory ruling prospectively for good reasons;
until any court sets aside the ruling in litigation between the Commission or Department of
Environment and Natural Resources and the party requesting the rule; or until any court of the
Appellate Division of the General Court of Justice shall construe the statute or rule which is the
subject of the declaratory ruling in a manner plainly irreconcilable with the declaratory ruling.

Authority G.S. 113-134; 113-182; 143B-289.52; 150B-4;

NOTES:

History Note:
   Eff. April 1, 1999.
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